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Following a trial de novo in the Law Division, defendant Car

Paser chi a was convi cted of violating a nmunicipal ordi nance banni ng
di sorderly conduct. Defendant was fined $500 pl us $30 court costs.
The fine has been stayed pending appeal. |In this appeal, we nust
det ermi ne whet her the nunicipal ordinance is preenpted by N.J.S. A
2C.33-2. W hold that it is and reverse the conviction founded on
t he nmuni ci pal ordi nance.

The events giving rise to the crimnal conplaint occurred on
Decenber 16, 2000, following an office Christmas party. After

| eavi ng the party, defendant and a group of coworkers went to a bar



in West Orange. After consum ng several al coholic beverages at the
bar, defendant was asked to | eave the prem ses at about 12:15 a. m
Wtnesses testified that defendant had an alcohol snell on his
breath, swayed as he wal ked, waved his arnms, cursed, argued wth
the bouncer and other patrons, and yelled at the parking
attendants. An off-duty West Orange police officer working as a
security guard that evening approached defendant and i nforned
defendant that he would be arrested if he did not change his
behavi or. A back-up officer was called in case defendant's conduct
det eri or at ed.

After some discussion with the officers, defendant's friends
agreed to put defendant in a taxi and send him hone. A tax
arrived and defendant was placed in the taxi; however, twenty
mnutes later the taxi returned with defendant. Defendant exited
the vehicle and tried to re-enter the bar. Wen he was barred,
def endant began arguing with the police officers, cursing and
speaking loudly. He yelled "go f--k yourself, f--k you, f--k the
police, if you lock ne up, you don't know who you're nessing wth,
|"ma police officer.”" He repeatedly insisted that he had paid to
get into the bar and paid for his drinks and the bar could not
restrict his re-entry. When defendant ignored the efforts by both
officers to calm him he was arrested. He was charged wth
vi ol ati ng West Orange Ordi nance 4-12. 3. No charge against N.J.S. A
2C:. 33-2 was fil ed.

Def endant was convicted of violating the ordinance in the
muni ci pal court. His argunent that the ordi nance was preenpted by
N.J.S.A 2C 33-2 was rejected by the nmunicipal court. The judge
reasoned that N.J.S. A 2C 33-2 covers different behavior and
requires purposeful behavior. In defendant's appeal to the Superior

Court, his preenption argunent was al so rejected. The Law D vi sion
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judge held that the ordinance is neither in conflict with nor
preenpted by NJ.S. A 2C 33-2 because the statute does not
explicitly state that it intends to occupy the field of disorderly
conduct, the ordi nance does not conflict with the State penal code,

and disorderly conduct does not require a uniform State-w de
appr oach.

On appeal, defendant raises the foll ow ng argunents:

PONT I. THE MJUN Cl PAL ORDI NANCE | S PRE-
EMPTED BY N.J.S. A. 2C: 33-2.

A The West Orange Ordi nance 4-12.3 Is
Preenpted Because It Overlaps and
Conflicts with N.J.S. A 2C 33-2.

B. The West Orange Ordinance 4-12.3 Is
Preenpt ed Because The Subj ect Matter
Refl ects A Need For Uniformty.

C. The West Orange Ordi nance 4-12.3 Is
Pr eenpt ed Because It Thwar t s
Legi slative Intent and Because The
State Schene Is So Conprehensive

That It Precl udes Muni ci pal
Regul at i on.
PO NT Il DEFENDANT CANNOI BE FOUND GUILTY OF

VI OLATING N.J.S. A 2C 33-2 BECAUSE
THERE WAS ABSCLUTELY NO FI NDI NG OF
| NTENT OR OF DEFENDANT GO NG BEYOND
OFFENDING THE SENSIBILITIES OF A
LI STENER

Def endant was convicted of violating West Orange Ordi nance 4-

12. 3 whi ch provides:

No person shall disturb, by any violent,

abusive, loud or threatening |anguage, or

di sorderly or indecent behavior of any kind,

any |lawful congregation or assenbly of any

ki nd or description in any place or building

wi thin the Townshi p.
The State argues that there is nothing to indicate that the
Legislature intended N.J.S.A. 2C 33-2 to exclusively occupy the
field in question. It also contends that the ordi nance does not
conflict with any provision of Title 2C or any policy stated in

Title 2C and does not involve a subject matter which requires a
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uni form St at e-wi de appr oach.

The New Jersey Code of Crimnal Justice (Code), N.J.S. A 2C 1-
1to 65-4, is designed to create a conprehensive systemof crim nal
law. State v. Crawley, 90 N.J. 241, 252 (1982). The Legislature

specifically charged the Crimnal Law Revi sion Conmi ssion to craft

a code of crimnal justice which not only nodernized the crim nal
| aw of this State but al so elim nated i nconsi stenci es, anbiguities,
and overl apping and redundant provisions. L. 1968, c. 281, § 4.
Refl ecting that charge, the Code as adopted by the Legislature
contains a preenption provision. NJ.S. A 2C 1-5d provides

d. Notw t hstandi ng anY ot her provision of |aw,

t he | ocal governnmental units of this State may

nei ther enact nor enforce any ordinance or

other local law or regulation conflicting

with, or preenpted by, any provision of this

code or wth any policy of this State

expressed by this code, whether that policy be

expressed by inclusion of a provision in'the

code or by exclusion of that subject fromthe

code.

The Suprene Court and this court have addressed the

application of this statute to rmunicipal ordinances on several
occasi ons. See State v. Crawl ey, supra (nunicipal loitering

ordi nance); State v. Felder, 329 N.J. Super. 471 (App. Div. 2000)

(rmuni ci pal loitering for purpose of obtaining narcotics ordi nance);
State v. Meyer, 212 N.J. Super. 1 (App. Div. 1986) (local obscenity
ordi nance); Dolecky v. Borough of Riverton, 223 N.J. Super. 354

(Law Div. 1987) (ordinance prohibiting posting of "No Trespassi ng"

signs). The two nost pertinent cases are State v. Crawl ey, supra,

and State v. Felder, supra.

In State v. Craw ey, supra, the Court addressed a rmuni ci pal

loitering statute and found it was preenpted by the excl usion of
any general provision prohibiting loitering in the Code. An

exam nation of Chapter 33 of the Code, which deals extensively with



street conduct of the same type as loitering, and the exclusion of
a loitering provision froma draft prior to enactnent, provided
anpl e evidence of a State policy to decrimnalize such behavior
90 N.J. at 244-47. Furthernore, the Court recognized that the
broad grant of authority to nmunicipalities to adopt ordinances
reasonably related to the public health, safety and welfare was
constrained by the local focus of a nunicipality's authority. In
ot her words,

the grant  of | egi sl ative power s to

muni ci palities "relates to matters of |oca

concern which may be determned to be

necessary and proper for the good and wel fare

of local "i nhabitants, and not to those matters

involving state policy or in the realm of

affairs ~of general ~public interest and

applicability.

[1d. at 248 gguoting Wagner v. Newark, 24 N.J.
467, 478 (1957)).] T

In State v. Felder, supra, this court addressed another

muni ci pal loitering ordinance. Unlike the statute in Craw ey, the
muni ci pal ordinance examned in Felder went beyond a general
loitering prohibition. Rather, the ordinance prohibited a person
fromloitering in an area where a control | ed dangerous substance i s
being unlawful Iy distributed. 329 N.J. Super. at 472. Furthernore,

unlike in Caw ey, a statute, N.J.S. A 2C 33-2.1b, was directed at
substantially the sane conduct. 1d. at 474. W held that the
muni ci pal ordi nance was preenpted by the statute because both
provisions deal with the sane activity. 1d. at 474-75.

Qur review of the West Orange ordinance and N.J.S. A 2C: 33-2
convinces us that both provisions address the same activity.
Furthernore, an exam nation of Chapter 33 of the Code reveals a
policy to conprehensively address street behavi or and ot her conduct
in public places which may disturb citizens and di srupt peacef ul

society. NJ.S. A 2C33-1 to -28 addresses offenses against the
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public order, health and decency. It proscribes rioting and
failure to disperse (N.J.S. A 2C 33-1), harassnment (N.J.S. A 2C: 33-
4), obstructing hi ghways and ot her public passages (N.J.S. A. 2C: 33-
7), disrupting neetings and processions (N.J.S. A 2C 33-8), and
di sorderly conduct (N.J.S. A 2C 33-2).
N.J.S.A 2C 33-2, which proscri bes disorderly conduct,
provi des:
a. lnproper behavior. A personis guilt
of a petty disorderly persons offense, if wt
purpose "to cause public inconvenience,
annoyance or alarm or recklessly creating
ri sk”thereof he

(1) Engages in fighting or threatening,
or in violent or tumultuous behavior; or

(2) Creates a hazardous or physically
danger ous conditi on by any act which serves no
| egiti mate purpose of the actor.

~b. Ofensive |anguage. A person is
guilty of a petty disorderly persons offense
If, in a public place, and with purpose to

offend the sensibilities of a hearer or in
reckl ess disregard of the probability of so
doi ng, he addresses unreasonably |oud and
of fensi vely coarse or abusive | anguage, given
the circunstances of the person present and
the setting of the utterance, to any person
present.

“Public" neans affecting or likely to

affect persons in a place to which the public

or a substantial group has access; anong the

laces included are highways, transport

acilities, schools,  prisons, apart nent

houses, places of business or anusenent, or

any nel ghbor hood.

This section is equally applicable to the conduct sought to be
prohibited by the Wst Oange ordinance. | ndeed, other than
argui ng that the ordi nance does not require purposeful activity by
the defendant, the nunicipality does not explain how the statute
does not address nunicipal concerns regarding unruly behavior in
public places. W discern nothing about defendant's behavior or

the nature of the establishnent at which def endant was a patron or
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the character of the comunity which inplicates unique I ocal
concerns requiring an individualized response by the nmunicipality.
Furthernore, the |esser standard of culpability required by
t he ordi nance due to the om ssion of purposeful conduct as required
by N.J.S. A. 2C. 33-2 does not resolve the facial conflict alleged by
the State. |Indeed, in Felder we stated:
the inconsistenc bet ween the culﬁability
standards of N.J.S. A 2C 33-2.1 and the . . .
[o]rdlnance only underscores the point that
he Code and the | ocal ordinance deal with the
sanme crimnal conduct in a different manner
and consequently the ordi nance is preenpted.
[329 N.J. Super. at 475.]

The requirenment of purposeful conduct may have been i ncl uded by t he

Legislature inrecognition of the difficult constitutional problens

posed by prohibitions against offensive speech. See Cohen v.

California, 403 U.S. 15, 91 S. &. 1780, 29 L. Ed. 2d 284 (1971);
State v. Rosenfeld, 62 N.J. 594 (1973). Wat ever the reason,

pur poseful conduct is an integral part of the Code's prohibition

agai nst di sorderly conduct and N.J.S. A, 2C. 33-2 overrides any | ocal
ordi nance that addresses the sanme subject nmatter.

Accordingly, the order of conviction is reversed.



